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DETAILED ACTION 
Status of Claims 

1 . Applicant has previously canceled claims 2, 16 and 30. Thus, claims 1, 3-15, 17-29, 31- 
42 remain pending and are again presented for examination. 

Response to Arguments 

2. Applicant's arguments with respect to claims 1, 15, and 29 have been considered but are 
moot in view of the new ground(s) of rejection. 

3. Applicant's arguments filed 10 April 2001 have been fully considered but they are not 
persuasive. 

4. Applicant argues (with respect to claims 8, 22 and 36) that Smith does not teach 
modeling the resource allocation as a queuing network; decomposing the queuing network into 
separate queuing systems; and summing cost calculations for each of the separate queuing 
systems. Examiner notes that Smith does disclose modeling the system as a queuing network 
where customers are queued until another server is brought online (Para. 40 and 53). Examiner 
submits, however, that the rejection is based on a combination of the references to Smith and 
Pappalardo wherein Pappalardo discloses summing profits and penalties of each of the queuing 
systems (Lines 28-32). 
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Claim Rejections - 35 USC § 101 
5. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or 
any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and 
requirements of this title. 

Claims 1, 3-15, 17-29, 31-42 are rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. 

As per Claims 1, 3-15, 17-29, 31-42 , these claims recite a series of steps and are 
considered for the purpose of analysis un 35 U.S.C. 101 as reciting a series of steps. The claims 
do not recite an pre- or post-computer activity but merely perform a series of steps of selecting, 
storing, generating and transmitting data such as source code numbers, randomly generated 
numbers and very long decoded numbers, and is directed to non-statutory subject matter. A 
process is statutory if it requires physical acts to be performed outside of the computer 
independent of and following the steps performed by a programmed computer, where those acts 
involve the manipulation of tangible physical objects and result in the object having a different 
physical attribute or structure {Diamond v. Diehr, 450 U.S. at 187, 209 USPQ at 8). Further, the 
claims merely manipulate an abstract idea (selecting, storing, generating and transmitting data) 
or perform a purely mathematical algorithm without limitation to any practical application. A 
process which merely manipulates an abstract idea or performs a purely mathematical algorithm 
is non-statutory despite the fact that it might have some inherent usefulness (Sakar, 558 F.2d at 
1335,200 USPQ at 139). 

Furthermore, in determining whether the claimed subject matter is statutory under 35 
U.S.C. 101, a practical application test should be conducted to determine whether a "useful, 
concrete and tangible result" is accomplished. See AT&T Corp. v. Excel Communications, Inc., 
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172 F.3d 1352, 1359-60, 50 USPQ2d 1447, 1452-53 (Fed. Cir. 1999); State Street Bank & Trust 
Co. v. Signature Financial Group, Inc., 149 F.3d 1368, 1373, 47 USPQ2d 1596, 1600 (Fed. Cir. 
1998). 

An invention, which is eligible or patenting under 35 U.S. C. 101, is in the "useful arts" 
when it is a machine, manufacture, process or composition of matter, which produces a concrete, 
tangible, and useful result. The fundamental test for patent eligibility is thus to determine 
whether the claimed invention produces a "use, concrete and tangible result". The test for 
practical application as applied by the examiner involves the determination of the following 
factors" 

(a) "Useful" - The Supreme Court in Diamond v. Diehr requires that the examiner look at 
the claimed invention as a whole and compare any asserted utility with the claimed 
invention to determine whether the asserted utility is accomplished. Applying utility case 
law the examiner will note that: 

i. the utility need not be expressly recited in the claims, rather it may be inferred. 

ii. if the utility is not asserted in the written description, then it must be well 
established. 

(b) "Tangible" - Applying In re Warmerdam, 33 F.3d 1354, 31 USPQ2d 1754 (Fed. Cir. 
1994), the examiner will determine whether there is simply a mathematical construct 
claimed, such as a disembodied data structure and method of making it. If so, the claim 
involves no more than a manipulation of an abstract idea and therefore, is nonstatutory 
under 35 U.S.C. 101. In Warmerdam the abstract idea of a data structure became capable 
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of producing a useful result when it was fixed in a tangible medium, which enabled its 
functionality to be realized. 

(c) "Concrete" - Another consideration is whether the invention produces a "concrete" 
result.' Usually, this question arises when a result cannot be assured. An appropriate 
rejection under 35 U.S.C. 101 should be accompanied by a lack of enablement rejection, 
because the invention cannot operate as intended without undue experimentation. 
The claims, as currently recited, appear to be directed to nothing more than a series of steps 
including calculating and subtracting data which nothing more than manipulating numbers 
without any useful, concrete and tangible result and are therefore deemed to be non-statutory. 
While these numbers may be concrete and/or tangible, there does not appear to be any useful 
result. 

Furthermore, it is noted that there is no interrelationship between the independent claim 
preamble and the body of the claim. For instance, claim 1 preamble recites: "A method in a data 
processing system of allocating resources of a computing system to hosting of a data network 
site to thereby maximize generated profit:; but the claim steps of calculating and subtracting data 
fail to accomplish the result/application of actually maximizing profit. 

Claim Rejections - 35 USC §103 

6. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 
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7. Claims 1, 3-15, 17-29, 31-42 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Smith, Pub. No. US2002/0091854 Al in view of Pappalardo, "ISPs continue to improve 
Internet access SLAs", hereinafter referred to as Pappalardo. 

As per Claims 1, 3, 15, 17, 29 and 31 , Smith discloses method of allocating resources of 
a computing system to hosting of a data network site to thereby maximize generated profit, 
comprising: 

- calculating a total profit for processing requests received by the computing 
system for the data network site based on at least one service level agreement (Pars. 13-16); and 

allocating resources of the computing system to maximize the total profit. 
Nonetheless, Smith fails to disclose a method wherein calculating a total profit includes, for each 
request received by the computing system for the data network site, determining whether 
processing of the request generates a revenue or a penalty, wherein a revenue is generated when 
an allocation of resources is such that the request is processed in accordance with the service 
level agreement and a penalty is generated when the allocation of resources is such that the 
request is not processed in accordance with the service level agreement, and wherein the total 
profit is obtained by subtracting the penalty from the revenue for each request. 
However, Pappalardo teaches generating revenue by charging the customer a fee for processing 
the request according to the service level agreement and generating a penalty when the request is 
not processed according to the service level agreement (Lines 28-32). Therefore, it would have 
been obvious to one of ordinary skill in the art at the time of applicant's invention to modify the 
method of Smith and include generating revenue by determining if the processing of the request 
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generates a profit or a penalty based on the service level agreement as taught by Pappalardo 
because penalizing the service provider when the request is not processed according to the SLA 
will greatly improve the service provider's ability to supply enhanced performance therefore 
generating greater profits. 

As per Claims 4, 18 and 32 , Smith further discloses a method wherein the requests are 
classified into one or more classes of requests and each class of request has a corresponding 
service level agreement from the at least one service level agreement (Para. 63, 66). 

As per Claims 5, 19 and 33 , Smith further discloses a method wherein allocating 
resources includes determining an optimal traffic assignment for routing requests to thereby 
maximize the total profit (See Claim 1). 

As per Claims 6, 20 and 34 , Smith further discloses a method wherein the computing 
system is a web server farm and wherein the resources are servers of the web server farm, 
wherein each server of the web server farm accommodates a different set of classes of requests 
(Para. 34, 63; and See Claim 1 1). 



As per Claims 7, 21, and 35 , Smith further discloses a method further comprising 
determining an optimum resource allocation to maximize the total profit (See Claim 1). 
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As per Claims 8, 22 and 36 , Smith discloses a method wherein determining an optimum 
resource allocation includes: 

- modeling the resource allocation as a queuing network; 

- decomposing the queuing network into separate queuing systems; and 

- summing cost calculations for each of the separate queuing systems 
(Para. 13, 13, 40, and 53). 

Nonetheless, Smith fails to disclose wherein summing cost calculations includes summing profits 
and penalties of each of the separate queuing systems. However, Pappalardo teaches summing 
profits and penalties of each of the systems (Lines 28-32). Therefore, it would have been 
obvious to one of ordinary skill in the art at the time of applicant's invention to modify the 
method of Smith and include determining the costs by calculating the profits and penalties of 
each of the systems as taught by Pappalardo because penalizing the service provider can greatly 
improve service and therefore reduce costs. 

As per Claims 9, 23 and 37 , Smith further discloses a method further comprising 
optimizing the summed cost calculations to maximize generated profit and thereby determine an 
optimum resource allocation (Para. 13-16, See Claim 1). 

As per Claims 10, 24 and 38 , Smith further discloses a method wherein allocating 
resources includes determining an optimum traffic assignment and an optimum generalized 
processor sharing coefficient for a class of requests (Para. 66). 
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As per Claims 11,25 and 39 , Smith further discloses a method wherein allocating 
resources includes optimizing a cost function associated with a class of requests (Para. 16). 

As per Claims 12, 26 and 40 , Smith further discloses a method wherein optimizing the 
cost function includes modeling the optimization as a network flow from a source, through sink 
representing sites/classes of requests and servers/classes of requests, to a supersink 
(Para. 16, 66). 

As per Claims 13, 27 and 41 , Smith further discloses a method decomposing the queuing 
network into separate queuing systems includes decomposing the queuing network into 
decomposed models for each class in a hierarchical manner (Para. 63, 66). 

As per Claims 14, 28 and 42 , Smith further discloses a method wherein a decomposed 
model for class K is based on a decomposed model of classes 1 through k-1 (Para. 16, 63-66). 

Conclusion 

8. Applicant's amendment necessitated the new ground(s) of rejection presented in this 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
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MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

9. Examiner's Note: Examiner has cited particular columns and line numbers in the 
references as applied to the claims below for the convenience of the applicant. Although the 
specified citations are representative of the teachings in the art and are applied to the specific 
limitations within the individual claim, other passages and figures may apply as well. It is 
respectfully requested that the applicant, in preparing the responses, fully consider the references 
in entirety as potentially teaching all or part of the claimed invention, as well as the context of 
the passage as taught by the prior art or disclosed by the examiner. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Fadey S. Jabr whose telephone number is (571) 272-1516. The 
examiner can normally be reached on Mon. - Fri. 7:30am to 4:00pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, John Hayes can be reached on (571) 272-6708. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 



Fadey S Jabr 
Examiner 
Art Unit 3639 
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